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in the Court of Appeals of the District of Columbia 


No. 2487. 

Tony Milano, Appellant, 
vs. 

United States. 


a 


Supreme Court of the District of Columbia. * 

Criminal. No. 27750. 

I nited States 
vs. 

Tony Milano. 

t kited States of America, 

District of Columbia , ss: 

supreme c ; mrt ,,f t|,e district „f 


1 


Indictment. 


hiled in Open Court December 29, 1911. 

Tn the Supreme Court of the District of Columbia, Holding a 
Criminal lerm, October Term. A. D. 1911 

District of Columbia, ss: 

The Orand Juroi*s of the ITiiterl QtMfoo \. • • i 

Distri ( -t of Columlaa aforesaid, upon their oalh'^d op resent ^ 

day oWeLWre’ £ 7 ** T* 

dred and eleven and at the District aforesaid, feLiou'dv"wdfSiiy' 
purposely, and of his deliberate and premeditated ’ i lullj ' 

triving and intending to kill one Iktm’E Smth " i ^ T’ 
said Harry E. Smith, then nnd therTheSng onioudv tC 
purposely, and of his deliberate and premeditated S “ ^ 

- "tstt ” M T,, " vMil ". 
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and of his deliberate and premeditated malice, so contriving and in¬ 
tending to kill the said Harry E. Smith, with a certain hammer, in 
the right hand of him. the said Tony Milano, then and there had and 
held, feloniously, wilfully, purposely, and of his deliberate and pre- 
demitated malice, did strike, heat and wound the said Harry E. 
Smith, in and upon the middle top part of tlie head of him, the said 
Harry E. Smith; and that lie. the said Tony Milano, with the afore¬ 
said hammer, then and there feloniously, wilfully, purposely, and of 
his delilierate and premeditated malice, did again strike, heat 
2 and wound the said Harry E. Smith in and upon the left side 
of the head at a point one inch above the left ear of him, the 
said Harry E. Smith; and that he, the said Tony Milano, with the 
aforesaid hammer, then and there feloniously, wilfully, purposely, 
and of his deliberate and premeditated malice, did again strike, beat 
and wound the said Harry E. Smith, in and upon the middle back 
part of the head of him. the said Harry E. Smith ; and that he, the 
said Tony Milano, with the aforesaid hammer, then and there felo¬ 
niously, wilfully, purposely, and of his deliberate and premeditated 
malice, did again strike, beat and wound the said Harry E. Smith, 
in and upon the lower part of the forehead of him, the said Ilarrv E. 
Smith: and by such striking, heating ami wounding of him, the said 
Harry E. Smith, in manner and form aforesaid, did therebythen and 
there feloniously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, give to him. the said Harry E. Smith, in and upon 
the middle top part of the head of him. the said Harry E. Smith, one 
mortal wound; and in and upon the left side of the head at a point 
one inch above the left ear of him, the said Harry E. Smith, one 
other mortal wound: and in and upon the middle back part of the 
head of him, the <aid Harry E. Smith, one other mortal wound; and 
in and upon the lower part of the forehead of him. the said Harry E. 
Smith, one other mortal wound: of which said mortal wounds he, 
the said Harry E. Smith, on the day and year aforesaid, and at the 
District aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath afore- 
8 said, do say: That the said Tony Milano, him, the said Harry 
E. Smith, in manner and form aforesaid, feloniously, wil¬ 
fully, purposely, and of his deliberate and premeditated malice did 
kill and murder; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Tony Milano, on the said ninth day of September, 
in the year of our Lord one thousand nine hundred and eleven, and 
at the District aforesaid, feloniously, wilfully, purposely, and of his 
deliberate and premeditated malice, and contriving and intending to 
kill the said Harry E. Smith, in and upon the said Harrs’ E. Smith, 
then and there being, feloniously, wilfully, purposely, and of his 
deliberate and premeditated malice,did make an assault;and the said 
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wilful, y» purposely, and of his deliberate 

Ham- E g nif S °, C ° ntn - vlng and i,,tendin R to kill the said 

J ' an> w h , a < ‘ ertai " piece of wood, in the right hand of 
wilfnll t ‘ ai( ^ on . v Milano, then and there had and held, feloniously 

did striY an< * of deliberate and premeditated malice 

did strike, beat and wound the said Harry E. Smith in and uZ ho 

5',t :ir ;» ■■££ 

narn E. Smith, in and upon the left side of the head at n 

Smith 0 " 6 'l"r, h fl >0Ve , the ! eft ear of hi "b the said Harry E. 
r la * ^ le ’ the sai( ^ Tonv Milano, with the aforesaid 

‘ A ( lV Va(Wl ’ len and there feloniously, wilfully purposely and of 

ZS&ZtiJZT?*!? * rfSSKtolS 

f fi . rr > E. Smith, in and upon the middle hack nart 

t, r,7 w e- *&: ~.i AS 5 

,,o., i -Vr '„ h fI,e aforesaid piece of wood, then and there felo 
I'l'oiisly, inlf"ll v , purposely, and of his deliberate and premeditated 
. lice, did again strike, heat and wound the said Harry F Smith in 
and upon the lower part of the forehead of him the said Harry F* 

Him- F'smi'th "• Ch Stnk,nR ’ b ? a ! ,n S and wounding of him, the said 

tlWfeioS, Sv wZl/T ^7’' af T said ’ did thereby then and 
,j;i j F’ " 'fully- purposely, and of his deliberate and nre 
med, ated malice give to him, the said Harry E. Smith in manner 

hi, " said Harrv F T T" ,he middle top part °f head of 
t in i , Smith - one niortal wound; and in and upon 

he !aid Ham- F 6 ^^"* ft F>< '‘V' one incb « b ove the left ear of him 
,1 ' a .,, , JU , K - Sm| th. one other mortal wound; and in and unon 

the middle hack part of the head of him. the said Harr " e" Smith 
one o er mortal wound; and in and upon the lower part of the fore 
head of him, the said Harr,- E. Smith' one other mortal wo,,nd oi 
vnicn said mortal wounds lie the said TTnrrv 7? j 1 

and year aforesaid and at the iSSri^ aSSSd diddfe.’ °" ^ ** 
r .jj ,so the ^ rar| d -furors aforesaid, upon their oath nforp 

F' SmiTV TIU " t,,e SaidT ; ,rlv Milano. P him, the 

f., 11 . ‘ i ’ ln , nianner a nd form aforesaid, feloniously w il 

fulh. purposely, and of his deliberate and premeditated malice d d 
kill and murder; against the form of the statute in such case made 

United"'States. aR11,nSt tlle peaPe and government of the said 

Third Count. 

the'J n pU h enU ran<1 ' T " r0rS afore?aid ’ "P° n their oath aforesaid, do fur- 

inTwlel , ro7mJuwd Mlln 'Ip °" ‘a® said " inth da >' of September, 

.u Ii tv t • * i Lor . d , one thousand nine hundred and eleven and 

uIaI' 1 ^ lstnc ^ aforesa, 1 ( ?' feloniously, wilfully, purposely and of his 
fo e, kniX^d P H^- F1 ^ and contriving and intending 

Smith, then and there being, feloniously, wilfully, purpose!^ and of 
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his deliberate and premeditated malice, did make an assault ; and the 
said Tonv Milano, feloniously, wilfully, purposely, and of his deliber¬ 
ate and premeditated malice, so contriving and intending to kill the 
said Harrv E Smith, with some means, instruments and weapons to 
the Grand Jurors aforesaid unknown, feloniously, wilfully,purposely, 
and of his deliberate and premeditated malice, did strike, beat and 
wound the said Ham E. Smith, in and upon the middle top part of 
the head of him. the said Harry E. Smith ; and that he, the said Tony 
Milano, with the aforesaid means, instruments and weapons, then and 
there feloniously, wilfully, purposely, and of lus deliberate and pre¬ 
meditated malice, did again strike: l>eat and wound the said Harry E. 

Smith, in and upon the left side of the head at a point 
ft one inch above the left ear of him. the said Harry E. 

Smith ; and that he. the said Tony Milano, with the aforesaid 
means, instruments and weapons, then and there feloniously, wil¬ 
fully. puri>oselv. and of his deliberate and premeditated malice, did 
again strike, beat and wound the said Harry E. Smith, in and upon 
the middle back part of the head of him, the said Harry E. Smith; 
and that he. the said Tony Milano, with the aforesaid means, instru¬ 
ments and weapons, then and there feloniously, wilfully, purposely 7 , 
and of his deliberate and premeditated malice, did again strike, beat 
and wound the said Harry’ E. Smith, in and upon the lower part of 
the forehead of him. the said Harry E. Smith; and by such striking, 
beating and wounding of him. the said Harrv E. Smith, in manner 
and form aforesaid, did thereby then and there feloniously, wilfully, 
purposely, and of his deliberate and premeditated malice, give to 
him. the said Harry E. Smith, in manner and form aforesaid, in 
and upon the middle top part of the head of him. the said Harry E. 
Smith, one mortal wound; and in and upon the left side of the head 
at a point one inch above the left ear of him, the said Harry E. 
Smith, one other mortal wound; and in and upon the middle back 
part of the head of him. the said Harry E. Smith, one other mortal 
wound; and in and upon the lower part of the forehead of him. the 
said Harrv E. Smith, one other mortal wound; of which said mortal 
wounds he. the said Harry E. Smith, on the day and year aforesaid. 

and at the District aforesaid, did die 

And so the Grand Jurors aforesaid, upon their oath afore- 
7 said, do say: That the said Tonv Milano, him. the said Harry 
E. Smith, in manner and form aforesaid, feloniously, wil¬ 
fully. pur]wisely, and of his deliberate and premediated malice, did 
kill and murder; against the form of the statute in such case made 
and provided, and against the peace and government of the said 
Enited States. 

CLARENCE R. WILSON, 

Attorney nf the T'nitcd S tut ex in and 

for the Distrirt of Columbia. 


t Endorsed 0 Criminal No. 27.750. I nited States vs. Tony’ 
Milano. Murder in the first degree. Witnesses: Philip W. Nichol¬ 
son. Erank Hellmuth. Mattie Smith, Matilda Claggett, Earl Ahmav, 
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John O. Russell Nettye Radeloff, Fred M. Cornwell, M. P„ Jacob C. 

Herman, >1. R, James E. Armstrong, M. P. A true bill. Frederick 
A. Kendall, Foreman. 

8 Supreme Court of the District of Columbia. 

Wednesday, January 3rd, A. D. 1912. 

I he Court resumes its session pursuant to adjournment, Mr. 
•Justice Anderson, presiding. 


Plea. 

Come as well the Attorney of the United States as the defendant in 
proper |>erson in custody of the Superintendent of the Washington 
Asylum and Jail and by his attorney James F. Kelly Esquire - where¬ 
upon the defendant being arraigned upon the indictment, pleads not 
guilty thereto and for trial puts himself upon the country and the 
Attorney of the United States doth the like. 

-1 Supreme Court of the District of Columbia. 

Friday, October 18/A, .1. I). 1912. 

i *,- le ™" Hn « ito ?ession pursuant to adjournment, Mr. 

•Justice Stafford presiding. 


Verdict. 

< ome again the parties aforesaid, in manner as aforesaid and the 
same jury that was respited yesterday in custody as aforesaid: and 
thereupon after hearing the argument of counsel and the charge 
of the Court, the said jury retire to consider of their verdict and 
ieliiruing into Court and being called and asked if they have agreed 
ujion their verdict, the said jury upon their oath say that the said 
defendant ,s guilty of Murder in the first degree in manner Zt 
foim as charged in the indictment: and thereupon on motion of 
the attorney for the defendant, the said jury is polled and each 
member thereof upon his oath says that the defendant is guilty of 
murder m the first degree in manner and form as charged in the 
indictmentt: whereupon the attorney for the defendant gives notice 
that he will fl e a motion for a new trial: and thereupon the defend¬ 
ant is remanded to the Washington Asylum and Jail to await the 
further action of the court in this case. 

10 Supreme Court of the District of Columbia. 

Monday, October 28/A, A. D. 1912 
tJstafforJ pressing" pHm, " nt to «<Wnme„t Mr. Jus- 
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+v 


Judgment. 


Come as well the Attorney of the United States, as the defendant 
in proper j^erson, in custody of the Superintendent of the Wash¬ 
ington Asylum and Jail, and by his Attorneys I). W. Baker and 
J. F. Kelly, Esquires: and thereupon the defendant's motion for a 
new trial, coining on to he heard, and whereas the reasons in support 
of said motion, were heretofore, to wit: at the beginning of the trial, 
fully argued by counsel for the defendant and the Attorney of the 

I nited States, and the attorneys for the defendant not desiring to 
argue further, it is considered by the Court that the said motion be 
and is hereby overruled: whereupon the Attorney of the United 
States moves the Court to pronounce the sentence of the law in this 
case: whereupon it is demanded of the defendant what further he 
has to say why the sentence of the law should not l>e pronounced 
against him, and he says nothing except as he has already said: 
whereupon it is considered by the Court that for his said offense, 
the said defendant be taken by the Superintendent aforesaid to the 
Asylum an 1 Xail aforesaid, w henc e he came and there to be kept 
in close confinement and that on Fridav the 24th dav of January 

A. D. 1913, he l >e taken to the place prepared for his execu- 

II tion, within the walls of the said Asylum and Jail and then 

and there between the hours of ten (10) o’clock Ante 

Meridian and two (2) o'clock Post Meridian of the same day he 
the said defendant, be hanged by the neck until he be dead,* and 
may God have mercy on his soul: and thereupon the defendant by 
his attorneys, notes an appeal to the Court of Appeals from the 
foregoing judgment and the Attorney of the United States in open 
Court waives the issuance of citation: whereupon the Court fixes the 
Bond for costs on appeal at fifty dollars. 


Memorandum. 

1912. November 4.—Appeal Bond filed. 


1- Supreme Court of the District of Columbia. 

Friday, November 29 th, A. D. 1912. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Stafford, presiding. 

******* 

Now comes here the defendant by his attorneys D. W. Baker 
and J. F. Kelly Esquire, and prays the Court to sign and make a 
part of the record his bill of exceptions taken during the trial of 
this case and herewith submitted to the Court, which is accordingly 
done: whereupon upon motion of the said attorneys it is ordered 
that the Transcript of Record on appeal in this case be prepared 
without cost to the defendant. 


1*0KY MILANO VS. SPATES. 
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Bill of Exceptions. 

Filed November 29, 1912. 

'■> 'he Supreme Court of the District of Columbia, Holding a 

Criminal Court. 


I>.v law there W,b rerved an the defe idaiu ,! if rw l u,red 

teW reqUired ,0 l>e *>«'>• containing Kfing nam^ 
Charles 13. Chamberlain, 

Clarence C. Archibald, 

Herman Franklin, 

W illiam F. Moore, 

^ rank M. Hodges, 

Dennis J. Collins, 

Thomas F. Allen, 

Elmore D. Bailey, 


James F. Anderson, 
Robert II. Gladmon. Jr 
George J. Baur, 

Charles E. West, 

W illiam K. Brown, 


Janies I. D. Burns, 
Samuel Artz, 

Eeon E. Albert, 

William G. Eimer, 
Charles Dyer, 

George W T . Dechard, 
James P. Bell, 

William II. Douglas, Jr. 
Barnett Cohen, 

John Dugan, 

Edward J. Beuchert, 
James II. Dabney, 
Edward 8. Conover. 


fipsa"' 4 -™ 

14 " e are 111 'h is Position if the Court please- So far ns 

concerns proceedings with the trial if a jury can be ohmfned 
out of the twenty-six men, we are ready for trial ' Rm ? 

I*, our contention is that there is no way u Vder the clde thT™ 

XXt‘doT Te’ I nd ' hi,t “ " i,r “ -2* CongrX 

that Si^hTpat^f 

given"’' 0 haVe '**" S,,mmoned 1,ere ’ notice of which we have been 
T n 'a e Court, after hearing argument said: 
under 'the Dbtrirt Code*'* * *“* » a ," thorit - v to complete the panel 

.J^'itfsZpiXre :z sriatnr 1 ,or - th ' 
mess Si-r “P 

exhausted. eminent, until the said panel was 
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Thereupon, the defendant, through his counsel, objected to the 
summoning of further talesmen in this case, on the ground that 
under the law of the District of Columbia, the Court has no power 
of summoning talesmen to complete this jury, and counsel for the 
defendant specifically objected to talesmen i>eing summoned as drawn 
from the box or in any other way. 

Thereupon the Court ordered the panel to be filled, to which 
defendant objected. The Court overruled the objection, and an 
exception was noted, whereupon, the Court directed the drawing of 
the names of seventy-five talesmen from the jury box, summoning 
them to appear on the following morning; and at the time 
If) the said talesmen were to appear in Court, and before any of 
them were sworn or any proceedings had, counsel for the 
defendant stated to the Court as follows: 

Mr. Baker: “If your Honor please, I want to challenge the array 
on the ground that they are improperly summoned. As each one 
is called I ask the Court to permit a specific objection as to each of 
the jurors on the ground that he is improperly summoned, but not 
on any other ground.’’ 

The Covet: “It will be understood that the objection is made, 
overruled, and exception noted, without being specifically announced 
as each juror is called.” 

Thereupon, in the face of the objection and exception, the several 
talesmen were called and examined, until those summoned were 
exhausted, whereupon, the Court, over objection of the defendant, 
ordered the summoning of fifty talesmen for the following day; and 
at the time that the said talesmen were ordered to appear in Court, 
counsel for the defendant, moved to quash the array for the same 
reasons hereinbefore stated, and also entering a separate objection to 
each of the talesmen being sworn for the reason heretofore set forth. 
The Court overruled said objection, whereupon defendant noted an 
exception, and the examination of said talesmen was proceeded with 
in the face of said objection. After the number so summoned was 
exhausted, there was further summoned to appear forthwith a list 
of talesmen, fifty in numlier, and at the time set for the return of said 
talesmen, and before any of them were sworn, counsel for the de¬ 
fendant moved to quash the array, and also objected separately to 
each and every talesmen as he was sworn. The Court overruled 
the said objection and motion, and in the face of said motion 
10 and objection, the examination of further talesmen was 
proceeded with until the jury was completed, said jury 
l>eing composed of the following persons, four of whom constituted 
the regular panel, and whose names apj>ear in the notice serveu 
upon’ the defendant. 


Frank IT. Hodges, 
George W. Sanford. 
Samuel J. Eagan, 
Dennis .T. Collins. 
Millard F. Hobson. 
Beret L. Bolden. 


Thomas F. Allen, 
George WV Gordon. 

I. Henry Henderson, 
Robert H. Gladman, Jr.. 
Edward S. Hall, 

Richard F. Williams. 
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1 hereupon, the defendant having excused only 19 ( >f hia 9n 
peremptory challenges, the jury was sworn. and after hearin^ the 

... ' ,K ' said exceptions were duly noted by the Court 

•>b»h day "of N^eXrrgit^run^reTu^^ ** ** ^ 

WENDELL P. STAFFORD, Justice. 

17 Assignment of Errors. 

Filed November 25, 1912. 

In the Supreme Court of the District of Columbia. Holding a Crimi- 

nal Court. 


additional talesmen'under^sioHcm ‘liOH "/The D&'o^XX' 

ity to summon talesmen' ISKjmL 

DANIEL W. BAKER 
JAMES F. KELLY, ’ 
Attorneys for Defendant. 

18 Designation of Record. ' 

Filed November 29, 1912. 

* * * * • » 

foSngpatem: 8 '^ 1 ' 1 ,he flbwe e " ti,led — will contain the 

1. The indictment. 

2. Memorandum of Plea. 

3. The verdict and judgment. 

4. Memorandum of appeal. 

o' Mejiiorandum of Appeal Bond filed. 

5. Bill of Exceptions. 

7. Assignment of Errors. 

8. This Designation. 

DANIEL W. BAKER 
JAMES' F. KELLY, ’ 

Counsel for Appellant. 


2—2487a 
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19 Supreme Court of tlie District of Columbia. 

United States of America, 

District of Co\umhitt, 



I, John R. Young, Clerk of tlie Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in the case of the United States vs. Tony 
Milano, Criminal No. '27750. as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 

%/ 7 * 

seal of said Court, at the City of Washington, in said District, this 
4th day of December, 1912. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2487. Tony Milano, appellant, vs. United States. Court of Appeals, 
District of Columbia. Filed Dec. 9. 1912. Henry W. Hodges, clerk. 
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IN THE 

dourt of Apppalo. StHtrto of dolmnWa 

January Term. No. 2487. 


^°- Special Calendar. 


1'ony Milano, Appellant , 
vs. 

United States, Appellee. 


brief on behalf of appellant. 


STATEMENT OF CASE. 

This is an appeal from a judgment on a verdict o 
murder m the first degree found by a jury against the ap 
pellant. S a,d judgment was entered on Monday, Octobe 
• yi2, and its execution was ordered on Friday, Tan 
nary 24, 1913, which said execution has from time to tim< 
been postponed by the Court, and is now set for Friday 
the fourteenth day of March, 1913 
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The bill of exceptions recites that the case was set for 
trial on Monday, the fourteenth day of October, and that 
before that date, as required by law, there was served on 
the defendant a list of jurors constituting the panel of 
twenty-six men before whom he was to be tried, said list 
being proper in form as to the addresses, and other mat¬ 
ters required to be set forth. The names of the twenty- 
six men are contained on page 7 of the Record. 

When called for trial, the counsel for defendant on being 
asked whether or not the defendant was ready for trial 
stated to the Court as follows: 

“W e are in this position, if the Court please: So 
far as concerns proceeding with the trial, if a jury can 
be obtained out of the twenty-six men, we are ready 
for trial. But if it cannot be, our contention is that 
there is no way under the Code that you can complete 
your jury, and that it will require an act of Congress 
in order to do so. \Ye desire to reserve the right of 
making that point if the panel is exhausted—that is 
to say. the Iwentv-six men who have been summoned 
here, notice <>f which we have been given.” 

The Court thereupon held that it had authority to com¬ 
plete the panel under the District Code. To this holding 
an exception was noted, and thereupon the examination of 
the regular panel of jurors was proceeded with, and during 
the examination some were excused for cause and some 
were peremptorily challenged by the defendant and bv the 
Government until the panel was exhausted. Then the de¬ 
fendant through his counsel objected to the summoning of 
further talesmen in the case on the ground that under the 
law of the District, the Court had no authority or power 
to summon talesmen to complete the iurv. and counsel for 
the defendant objected to talesmen being summoned as 
drawn from the box (the jury box) or in any other way. 
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Thereupon the Court ordered the panel to be filled direct¬ 
ing the drawing of the names of seventy-five talesmen from 
the jury box, under Section 208 of the Code, and at the 
time the said talesmen appeared in Court, and before any 
of them were sworn or any proceedings had, counsel for 
the defendant stated to the Court as follows: 

Mr Baker: “If your Honor please, I want to chal- 
enge the array on the ground that they are improperly 
summoned. As each one is called I ask the Court to 
permit a specific objection as to each of the jurors on 
the ground that he is improperly summoned, but not 
on any other ground.” 

The Court: ‘‘It will be understood that the objection 
1S made, overruled, and exception noted, without spe- 
cihcally announced as each juror is called.” 

Thereupon in the face of the objection and exception 
tlie several talesmen were called and examined until those 
summoned were exhausted. Whereupon the Court again 
over the objection of the defendant ordered the summoning 
of fifty talesmen to be drawn from the jury box for the 
following day, and at the time said talesmen appeared in 
Court counsel for the defendant moved to quash the array 
foi the same reasons hereinbefore stated, and there was 
entered a separate objection to each of the talesmen being 
sworn for the reasons heretofore set forth, but the Court 
orerruled said objection, and the defendant noted an ex¬ 
ception, and the examination of said talesmen was pro¬ 
ceeded with in the face of said objection, and after the 
number so summoned was exhausted, there was summoned 
to appear forthwith a list of talesmen, fifty in number, 
drawn in the same way, and counsel for the defendant in 
the same manner moved to quash the array, and also ob¬ 
jected separately to each and every talesman as he was 
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sworn, but the Court continued the examination of said 
talesmen over the objection of the defendant until the jury 
was completed. The defendant having exhausted nineteen 
of his twenty peremptory challenges, the jury was sworn. 
On said jury appears as jurors the names of the following 
men: George W. Sanford, Samuel J. Eagan, Millard F. 
Hobson, Beret L. Bolden, George \V. Gordon, I. Henry 
Henderson, Edward S. Hall, and Richard F. Williams, 
all of whom were talesmen summoned over the objection 
of the defendant by the Court after the original twenty-six 
jurors composing the regular panel were either excused for 
cause or peremptorily challenged by the defendant or by 
the Government, and the said cause was tried by these eight 
jurors and four of the regular panel. 

Assignments of Error. 

1. The Court erred in holding that it had authority in a 
capital case to summon additional talesmen under section 
208 of the District of Columbia Code. 

2. The Court erred in holding that in a capital case it has 
authority to summon talesmen after the regular panel was 
exhausted. 


Argument. 

The question involved in this case is the power of the 
Court in a capital case after the regular panel has been 
exhausted, to draw from the box the names of additional 
talesmen and summon them to appear as jurors on the 
trial of this defendant. 

The question raised is the competency of the eight jurors 
to sit in judgment on the appellant. If under the law the 
Court had no authority to complete its jury in a capital 
case, then in the face of the objection of defendant this 
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Tside" 0 JUry ’ and kS Verd,Ct Sh0Uld be seated set 
In the case of Johnson v. United States, 225 U S 420 

«l„™ g to the contention , h , £ 

not Intvfnllv drawn, ays: "We think i, comtitmed a 
giottnd for objection to the competency of the jurors when 

trbd Cre ^ ed and should have been availed of at the 

In this case the contention was made for the first time 

1,1 the S , Upre ' ,le Col,rt ° f the United States, that the jury 
was not lawfully drawn (it being drawn exactly as the ury 
was drawn in this case). The Supreme Court of the 
Lnited States in speaking of the contention say: 

The last contention of petitioner is that the iurv 
u as not lawfully drawn. This contention is made as 

l ™o^rt 3t tH h IaS ,‘ minute - 14 was made as 
a ground for new trial or arrest of judgment nor 

was ,t assigned as error in the Court of ApS The 
contention has the broad basis, according to the argu¬ 
ment of petitioner, that there is no way of impaneling 
jurors m a capital case in the District of Coin mb if 
uu KHit assenting to or dissenting from the projS 
• e think it constituted a ground of objection ■ 
to the competency of the jurors when they were called" I 
and should have been availed of at the trial It is ‘ 

se b t y asU 19 f ° f thC DiS ‘ riCl C ° de that no verdict 
shall be set aside for any cause which might be alleged 

f 8r . 0und ” f challenge before a juror is sworn, except 

for disqualifying bias not discovered or suspected bv 

the defendant or counsel before the juror was sworn.” 

Therefore, it is necessary for this Court to take up and 

consider the various statutes and sections of the Code 

referring to the manner in which the jury is obtained in a 
capital case. 




Section 1033 of the Revised Statutes of the United 
States provides as follows: 

“When any person is indicted of treason, a copy 
of the indictment and a list of the jury, and of the 
witnesses to he produced on the trial for proving the 
indictment, stating the place of abode of each juror 
and witness, shall he delivered to him at least three 
entire days before he is tried for the same. W hen 
any j>erson is indicted of any other capital offense, 
such copy of the indictment and list of the jurors and 
witnesses shall be delivered to him at least two entire 
days before the trial.” 

A copy of the indictment together with a list of the 
jurors was furnished the defendant, and on that list were 
four of the jurors who sat at the trial of this case. 

The original jury of twenty-six men was drawn in 
accordance with the sections of the Code as amended by 
the Act of Congress, January 31, 1902. and there is no 
objection made to the original panel. 

Section 200 provides that the names of said jurors shall 
be written on separate and similar pieces of paper folded 
or rolled up so that the names cannot be seen, and placed 
in a jury box provided for that purpose, the box (Sec. 
200) to he sealed, and after being thoroughly shaken, deliv¬ 
ered to the clerk. 

Section 204 provides for the manner of drawing hv the 
clerk, and states that he shall draw twenty-six names to 
serve as petit jurors in each of the Criminal Courts. 

Section 206 provides that after the requisite number of 
jurors shall have been drawn, the jury box shall be again 
sealed and remain in the custody of the clerk, and the names 
of the persons drawn shall not be placed again in the box 
for one year unless said juror shall be excused or for other 
reasons fail to serve. 


Section 208 provides: 


H any persons selected as jurors can not be found, 
or shall prove to be incompetent, or shall be excused 
trom service by the Court, the clerk, under the direc¬ 
tion of the Court, shall draw from the box the names 
°. f otller Persons to take their places. And if, after 
t le organization of the jury, any vacancies occur there¬ 
in, they shall be filled in like manner.” 

This section refers to the jury of the Court, the regular 

panel of twenty-six, and any vacancies that may occur 

therein after its organization by death, disappearance of a 

juror, sickness, or where the court excuses one of the 
panel. 

T he panel of twenty-six men which was the jury of 
the Court on the day that the appellant was called for 
trial was a completed thing, and after its organization there 
were no vacancies therein, and there were no vacancies 
that could be filled under Section 208 of the Code. If 
after the service of the twenty-six names on the appellant 
any vacancies had occurred in this panel there would not 
have been a completed panel, and the service of another 
panel on defendant would have been necessary in order to 
comply with the law, but the record shows that the panel 
was completed on that day, and that none of the twenty-six 
men were incompetent or excused by the Court from serv¬ 
ice on the panel, but that the panel of twenty-six men 
continued to exist all during the trial of the appellant, and 
was still the jury of the Court after he was tried. 

The fact that one of the twenty-six was excused for 
cause or challenged by the Government or the defendant 
did not create a vacancy in the jury of the Court, or did 
not create any vacancy in the panel after the organization 
of the jury, but such person being excused or challenged 
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from sitting in the case of the appellant was still as much 
a part of the jury of the Court as if he were in the case 
trying the same, therefore when the Court attempted to 
proceed under Section 208 and summon jurors under it in 
the trial of appellant, the Court erred in so doing. There 
was no vacancy for the Court to fill. There was no de¬ 
struction of the original panel. There was no incompetent 
person on the original panel. There was no person ex¬ 
cused from service by the Court as a juror on the regular 
panel, and there was no power in the Court to invoke Sec¬ 
tion 208, or produce talesmen to qualify as jurors in the 
trial of the appellant, and an attempt to do so on the part 
of the Court was an attempt to read into the statute some¬ 
thing which is not there. An attempt on the part of the 
Court to supply a deficiency in the statute which the Court 
had no right to supply. That Section 208 applies to the 
jury of the Court, and not to the jury trying a case, is 
shown conclusively when we read it in connection with 
Section 209, which reads as follows: 

Sec. 209. “If at any time during the impaneling of a 
jury, in any other than a capital case, the regular 
panel by reason of challenge or otherwise, shall be 
exhausted before the jury is complete the Court may 
in its discretion direct the clerk to draw from the 
box the names of other persons to serve as jurors and 
cause them to be summoned, or order the marshal to 
summon as many talesmen as may be necessary to 
complete the jury.” 

Section 208 refers to “the regular panel,” which regular 
panel is organized according to the sections that precede it. 
Section 209 does not speak of “the jury,” but speaks of 
“a jury,” and it says that if at any time during the im¬ 
paneling of a jury in other than a capital case, 
the regular panel (the jury of the term) by reason of 


9 


challenge or otherwise shall be exhausted before a jury is 
completed, the Court may then direct in its discretion the 
clerk to draw from the box the names of other persons to 
serve as jurors, and cause them to be summoned, or order 
the marshal to summon as many talesmen as may be neces¬ 
sary to complete the jury, meaning, of course, the jury to 
try the case. In completing the regular panel, all of the 
prospective jurors are drawn from the box, and if after the 
organization of the regular panel any vacancies occur there¬ 
in, such vacancies are filled from the jury box, however, 
if a case is on trial and the case is other than a capital 
case, and the regular panel, by reason of challenge or 
otherwise, becomes exhausted, then the names of persons 
may be drawn from the jury box or the Court may order 
the marshal to summon talesmen, persons who are not 
drawn from the jury box. 

It will be noticed that Section 209 now r here refers to a 
vacancy in the regular panel, and it draws a distinction 
between the vacancy that may arise as referred to in Sec¬ 
tion 208 and the exhaustion of the regular panel, before 
the jury for the trial of a case is completed. 

The exhaustion of the regular panel still presupposes the 
existence of that panel, and the persons are summoned 
from the box or as talesmen only to act in the particular 
trial of the case, and not to become a part of the regular 
panel, and in this case the trial Court, although he ordered 
the jury to be summoned in accordance with Section 208 
of the Code, did not destroy or alter the regular panel, and 
the persons or talesmen summoned only were summoned 
for the trial of this particular case, and not to fill any 
vacancy that occurred in the regular panel. 

An examination of the Code will show that there is no 
provision for the summoning of talesmen or for the draw¬ 
ing of persons from the box in a capital case, where the 


regular panel by reason of challenge or otherwise has be¬ 
come exhausted before the jury is completed. 

In bringing forward sections of the Revised Statutes 
relating to the District, and making them a part of our 
Code, the codifiers failed to bring forward the section which 
provided for a summoning of talesmen or other persons in 
a capital case where the regular panel, by reason of chal¬ 
lenge or otherwise became exhausted, and as the Code itself 
fails to make any such provision, the Court can not provide 
for such provision. 1 he office of the Court is to interpret 
the law as it finds it written, not to write additions to the 
law. The appellant, therefore, was tried by a jury com¬ 
posed of four persons from the regular panel, and eight 
incompetent persons, improperly summoned, brought into 
Court without authority of law, and a jury composed in 
such a way is not, when objected to, a jury, and it was error 
to permit it to bring in a verdict against the appellant. 

In the Johnson case, the Government in its brief in the 
Supreme Court of the United States did not claim, nor has 
the Government anywhere claimed, that Section 208 gave 
the right to summon additional persons to act as jurors in 
a capital case. The Government in its brief in the Johnson 
case said: 

“The contention, as we understand it, moreover, is 
not that any provision of law with regard to the im¬ 
paneling of the jury was violated, but that ‘through 
oversight on the part of the compilers of the District 
Code a provision for completion of juries in capital 
cases corresponding to Section 857, Revised Statutes 
for the District of Columbia, was not included'; and 
so, as stated by counsel, ‘as to completion of a jury 
to try a capital case, there is an entire absence of 
statutory authority for impaneling.’ This being so, 
there could be no trial at all. The regular panel drawn 
for service at any term of the Court is, under Section 




204 of the District Code, to consist of twenty-six per¬ 
sons, and as under Section 918 the defendant has 
twenty peremptory challenges, he could forever pre¬ 
vent a trial. But the Court has inherent power to 
meet a contingency like this and is not dependent upon 
an express statute for authority to supply deficiencies 
in the panel created by challenges or excuses. The 
Court here pursued a method that was usual, and 
which drew for the panel only such persons as had 
been previously put upon the general jury list of the 
District in the manner and by the officials appointed 
by the Code of the District, Section 198.” 

In this contention the Government makes two mistakes; 
first, it presupposes that the appellant has no right to a 
lawful jury, and, second, it presupposes that the Court has 
an inherent power to summon a jury independent of any 
statutes. 1 hat this right to a lawful jury is an inherent 
and absolute right in the appellant has been settled by the 
Supreme Court of the United States in the case of Rodri¬ 
guez v. U. S., 198 U. S., 164: 

"The Government, however, contends that the mo¬ 
tion in arrest of judgment came too late, and in sup¬ 
port of that view cites the following language from 
United States v. Gale, 109 U. S„ 65, 69: ‘Much 
more would it seem to be requisite that all ordinary 
objections based upon the disqualification of particular 
jurors, or upon informalities in summoning or impan¬ 
eling the jury, where no statute makes proceedings 
utterly void, should be taken in limine, either by chal¬ 
lenge, by motion to quash, or by plea in abatement. 
Neglecting to do this, the defendant should be deemed 
to have waived the irregularity.’ Wharton Cr. PI. and 
Prac., §§ 344, 350, 426. But in the same case the 
Court said what is pertinent to the present discussion: 
‘There are cases, undoubtedly, which admit of a dif¬ 
ferent consideration, and in which the objection to 



the grand jury may be taken at any time. These are 
where the whole proceeding of forming the panel is 
void; as where the jury is not a jury of the Court or 
term in which the indictment is found; or has bent 
selected by persons having no authority whatever to 
select them; or where they have not been sworn; or 
where some other fundamental requisite has not been 
complied with.’ 

“Here the objection to the grand jury was, in sub¬ 
stance, that it was not such a body as could legally 
find an indictment. This view rests upon the ground 
that the names were placed in the box by a jury com¬ 
missioner, and by a deputy clerk, the latter, it is con¬ 
tended. having no authority to act at all in such a 
matter in place of the clerk, because the statute re¬ 
quired tlie joint action of a commissioner and the clerk 
of the court. If, therefore, the requirement that the 
grand jurors should be selected by the commissioner 
and the clerk was a fundamental requisite, that is, if 
the deputy clerk, in the absence of the clerk, had no 
authority under any circumstances to act, then the 
motion in arrest of judgment did not come too late. 
There arc authorities which give some support to the 
view that this requirement is of substance, and not a 
mere ‘defect or irregularity in matter of form only.’ 
Rev. Stat.. £ 1025; Hitlsc v. The State 35 Ohio St., 
421. W hether this position be well taken or not we 
do not stop to consider; for, assuming that the motion 
in arrest of judgment was made in time, and assuming 
even that the Court, as a matter of law, erred in its 
interpretation of the statute, still the accused cannot 
avail themselves here of that error; for the record does 
not show any exception taken to the overruling of the 
motion in arrest of judgment. By not excepting to 
the ruling of the Court the accused must be held to 
have acquiesced in it. and to have waived the objec¬ 
tion made to the grand jury. We perceive no reason 
why they could not have legally waived an objection 
based upon the grounds stated in the motion.” 



This case sustains the appellant’s contention that he is 
entitled to have a lawful jury, and that it is not necessary 
for him to go further and point out some injury to him by 
the jury not being properly impaneled. 

The other contention that there is an inherent power in 
the Court to summon a jury is answered by the case of 
Clark v. U. S., 19 App. D. C., 295, where it is held in 
substance that a jury to be a valid and legal existing body, 
must be summoned in accordance with the statutes, and 
that if it is not so summoned it is illegally constituted, and 
its action, if not void, is at least voidable. 

That a mistake was made in the failure to bring forward 
the law as it was before the Code, becomes apparent when 
we examine the law as it was in existence at the time the 
Code went into effect. The Revised Statutes of the 
Cnited States relating to the District made every provi¬ 
sion that is made in the Code for the drawing of the panel, 
and its organization in case of vacancies after it was or¬ 
ganized, and, also, provided if there was not sufficient 
names in the jury box, that the marshal should summon 
from the body of the District persons to act as grand and 
petit jurors, and provided in case of vacancies in either 
grand or petit juries that they may be filled by other per¬ 
sons summoned by the marshal upon the order of the 
Court. 

In Sections 858-862, inclusive, the provision is made for 
jurors of the Circuit Courts, drawing of additional names 
from the jury box on death, removal from the District, 
or other disability of the juror, and Section 863 gives the 
Court power to summon a sufficient number of talesmen 
at any time if there should not be, by reason of challenge 
or otherwise, a sufficient number of jurors to make up the 
panel, and Section 857 provided for a capital case: 




Section 857. “In a capital case where the panel shall 
be exhausted by reason of challenge or otherwise, the 
Court may, in its discretion, order additional names to 
he drawn; and if all of the names in the box shall be 
out and no jury found, the Court may order the mar¬ 
shal to summon talesmen until a jury shall be found.” 

Section 863 was amended by the Act of March 1, 1899, 
to read as follows: 

‘‘If at any time during the impaneling of a jury in 
any other than a capital case the regular panel , by 
reason of challenge or otherwise, shall be exhausted 
before the jury is complete, the Court may in its dis¬ 
cretion direct the clerk to draw from the box the 
names of other persons to serve as jurors and cause 
them to be summoned, or order the marshal to sum¬ 
mon as many talesmen as may be necessary to com¬ 
plete the jury.” (25 Stat., 750, Sec. 9.) 

Section 863 as amended was brought forward into the 
Code, and 

Section 862 refers to the non-appearance of persons se¬ 
lected as jurors, and provides for the summoning of other 
persons, showing the legal qualification to supply the de¬ 
ficiency occasioned by such non-appearance. It would ap- 
pear that Section 208 amplifies this section, for imme¬ 
diately following Section 862 is Section 863, which as 
amended is identical with Section 209; but to repeat, no¬ 
where is there any attempt to bring forward anything that 
is in Section 857, and therefore there is no way in the 
Code for summoning talesmen in cases where the regular 
panel has been exhausted bv challenge or otherwise in a 
capital case. That no part of these sections of the Revised 
Statutes is in efifect in the District is decided by the Code 
itself, Section 1636, provides as follows: 




“All acts and parts of acts of the General Assembly 
ot the State of Maryland general and permanent in 
their nature, all like acts and parts of acts of the legis¬ 
lative assembly of the District of Columbia, and all 
like acts and parts of acts of Congress applying solely 
to the District of Columbia in force in said District 
on the day of the passage of this act are hereby re¬ 
pealed except.” 

It then names nine exceptions. The nine exceptions are 
all of acts of Congress other than the Revised Statutes of 
the United States relating to the District of Columbia. 

An attempt to go back to the common law and hold that 
the Court had inherent power to summon a jury in a cap¬ 
ital case, and to summon that jury in the manner in which • 
a common law jury was summoned, that is, by the marshal 
nr sheriff bringing into Court talesmen, is answered by the 
Code itself, and it could hardly be expected that the Code 
provided a specific way for summoning talesmen where the 
case was other than a capital case that it could have meant 
that in a capital case the jury should be summoned in a 
way that the Court could by using its discretion prohibit 
where the offense is less Ilian capital. 

1 lie ( ode provides a particular way for summoning a 
jury where the panel is exhausted in a case other than a 
capital case, and therefore, it can hardly be said or con¬ 
tended that Congress intended that in a capital case, a jury 
should be brought in in a way less stringent and less par¬ 
ticular than in cases that are not capital. 

Nor can the appellee contend in this case for a right in 
the Court to summon talesmen, as at common law; no such 
summons were issued, at common law the sheriff upon 
request of the Court selected and summoned the talesmen, 
and neither the Court nor the clerk had anything to do with 
the naming and selecting of the persons whom the sheriff 


desired to summon; in this case the clerk, under direction 
of the Court, drew the names from the jury box, and the 
marshal merely acted as an agent to bring them before the 
Court. 

It is therefore submitted that the Court had no author¬ 
ity to summon a jury in this case under Section 208; that 
the case being a capital case did not come within Section 
209; that the sections of the Code are all of the law there 
is on the organization of the jury, the regular panel, and 
of the impaneling of a jury, the trial jury, when the regular 
panel is exhausted; that a resort was not had, nor can it 
be had, to the common law; that no jury could be given 
to appellant after the regular panel was exhausted; that 
the Court cannot read into the Code Section 857 of the 
Revised Statutes of the United States relating to the Dis¬ 
trict of Columbia, and that there is no provision in the law 
for the summoning of talesmen in a capital case after the 
regular panel has been exhausted. Therefore, the jury 
that tried the appellant was not a legally or properly con¬ 
stituted jury under the law of the District of Columbia, 
and that the judgment should be reversed, # and the cause 
remanded for a new trial. 

D. W. Baker, 

James F. Kelly, 
Attorneys for Appellant . 
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The sole question presented by this appeal is whether or 

not the Supreme Court of the District of Columbia has the 

power in a capital case to procure jurors during the trial of 

the case, when the regular panel becomes exhausted by 

challenge or otherwise, by directing the clerk to draw from 

the jury-box the names of persons to be summoned as tales¬ 
men. 

It is intended by the appellant that, as section 208 of the 
Code, which provides for the mode in which jurors may be 
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summoned to complete a jury during the trial of a case, 
limits the described mode to cases other than capital cases, 
there is no power in the court to summon jurors in capital 
cases when the regular panel becomes exhausted through 
challenge or otherwise. 

As the court below in this case ordered names to be drawn 
from the jury-box in the manner prescribed by section 209, 
when the regular panel became exhausted, it is contended 
that error was committed in depriving the defendant of his 
right to have a lawful jury. 

It is to be noted that, as the regular panel for the term 
consists of twenty-six jurors, and as the defendant in a capi¬ 
tal case is entitled to twenty challenges, it would be impossi¬ 
ble, if appellant’s contention be sound, to secure a jury for 
the trial of a capital case. Moreover, in every such case tried 
since the Code went into effect, January 1, 1902, where there 
has been a conviction the defendant has been illegally con¬ 
victed. 

Such startling conclusions are to be removed upon a care¬ 
ful consideration of the real meaning and the proper con¬ 
struction of the provisions of the Code relating to the im¬ 
panelling of the jury and the selection of talesmen. 

Sections 208 and 209 of the Code provide: 

“Sec. 208. If any persons selected as jurors can¬ 
not be found, or shall prove to be incompetent, or 
shall be excused from service by the court, the clerk, 
under the direction of the court, shall draw from the 
box the names of other persons to take their places. 
And if, after the organization of the jury, any vacan¬ 
cies occur therein, they shall be filled in like manner. 

“Sec. 209. If at any time during the impanelling 
of a jury, in any other than a capital case, the regu¬ 
lar panel, by reason of challenge or otherwise, shall 
be exhausted before the jury is complete the court 
may, in its discretion, direct the clerk to draw from 
the box the names of other persons to serve as jurors 
and cause them to be summoned, or order the mar- * 
shal to summon as many talesmen as may be neces¬ 
sary to complete the jury.” 
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At common law talesmen were summoned from the by¬ 
standers to complete a jury, whether in the trial of a misde¬ 
meanor, a felony, or a capital case. From the reading of 
the abo\e sections it will be seen that it was the intention of 
Congress to have only those persons summoned as talesmen 
in capital cases whose qualifications had been looked into by 
the jury commission, because it gives the court the option 
in an} other than a capital case to have the clerk draw the 
names from the jury-box or to order the marshal to summon 
talesmen. The right to have the marshal summon talesmen 
is not, however, given the court in a capital case. A court 
of general jurisdiction has inherent power to summon tales¬ 
men in order to secure juries in criminal cases. The only 
restriction upon the power of this court with respect to a 
capital case is that the court has not the option either to 
direct the clerk to draw the names from the jury-box or to 
summon talesmen, but limits the court to directing the clerk 
to draw the names from the jury-box. There is no provision 
in the Code prohibiting the court from completing a jury in 
a capital case after the regular panel has been exhausted by 
reason of challenges or excuses, and even though this court 
should be unable to find any provision of the Code directly 
authorizing the court to direct the clerk to draw from the 
jury-box names to complete a jury in a capital case, yet the 
court can rest its power to. so direct the clerk on the fact that 
such power is inherent in the court and is not forbidden by 
any statute. Such power is an incident to the authority and 
duty of the court to hold its sessions and try by jury indict¬ 
ments for crime. 

The ca«e of Clawson vs. U. S., 114 U. S., 477, supports this 
contention. In this ease the power of the court to summon 
talesmen was questioned. The act of Congress provided that 
a jury list should be made up for the Territory of Utah 
which had contained the names of two hundred jurors and 
provided that this list should be made up only once a year 
During the impaneling of the jury in the Clawson case all 
the names, being two hundred, had been drawn-out of the 
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jury-box, and there being no provision for the making up 
of a new list the court ordered the marshal to summon tales¬ 
men to complete the jury. The power of the court to pass 
this order was questioned, and in affirming the case when 
it came l>efore the United States Supreme Court for review 
the court, in an opinion rendered by Mr. Justice Blatchford. 
used the following language: 

“The Supreme Court of Utah in its opinion affirm¬ 
ing the judgment in the present case did not refer 
to any statute of Congress or of the Territory directly 
authorizing the open venire, hut rested the"power to 
issue it on the fact that such power was inherent in 
the court and was not forbidden by any statute in 
force in l tab, and held that it followed as an inci¬ 
dent to the authority and duty of the district court 
to hold its sessions and try hv jury indictments for 
crime. We concur in this view so far as the resort to 
the open venire after the exhaustion of the two hun¬ 
dred names is concerned.” 

If the Code does not make any provision for the summon¬ 
ing of talesmen in a capital case, there is nevertheless stat¬ 
utory authority lor summoning them to complete a jury in 
this District. In section 1 of the Code it is provided that 
“the common law. all British statutes in force in Marvland 
on the twentv-seventh day of February, 1801. * * * 

shall remain in force except in so far as the same are incon¬ 
sistent with, or are replaced by, some provision of this 
Code.” 

Statute 35 Ilenry VIII, cap. 6, empowers the judge at the 
prayer of either party to award a tales de circumstantibus 
of persons present in court to he joined to the other jurors to 
try the cause. This British statute was in force in Maryland 
as late as 1800. In the case of Burk vs. The State,-2 Harris 
and Johnson, at page 427, the court says: 

Thirdly. A\ nether, when nine jurors were sworn, 
and-the rest of the original panel exhausted by per¬ 
emptory challenges, the court could legally award an 


order to the sheriff to summon only three talesmen; 

and again, when eleven were sworn, to summon but 
one? 

“In the examination of these questions, the order 
in which they are stated will be inverted; and the 
manner of supplying the jurors by talesmen, be first 
considered. 

“It cannot be doubted, that in this State, a tales de 
cireumstantibus may be awarded in capital cases; 
such is the uniform practice, and such are the pro¬ 
visions of the statute of 35 Henry VIII, ch. 6.” 

Hence this statute, being in force in 1801 and not being 
inconsistent with any provision of the Code, is still in force 
today. 

But it will be argued that in the present case the court 
below did not award a tales de cireumstantibus, and in fact 
could not have done so, because in effect prohibited by sec¬ 
tion 209 of the Code. It could not have been the intention 
of Congress, it will be said, that less care and caution be ob¬ 
served in the trial of capital cases, by permitting talesmen to 
be summoned from the bystanders in such cases, than in the 
trial of other felonies, where talesmen may be drawn from 
the selected names contained in the jury-box. 

In all legislation upon the subject, ever since the act of 
1862, which provided for the selection of jurors to 
serve in the several courts of the District of Colum¬ 
bia (12 Stat. L., 428), the provisions of which were after¬ 
wards carried into the various sections of the Revised 
Statutes relating to the District of Columbia, the act of 
March 1, 1889, amending the laws relating to the selec¬ 
tion and sendee of jurors in the Supreme Court of the 
District of Columbia (25 Stat. L., 749), and the pro¬ 
visions of the Code relating to the selection of jurors, can 
be seen the steadily pursued endeavor of Congress to estab¬ 
lish as the normal mode of selecting jurors, when during the 
trial of a case the panel becomes exhausted, the drawing of 
the jurors from the jury-box, instead of directing the mar¬ 
shal to summon them from among the bystanders. That the 



drawing of the names from the jury-box is calculated to pro¬ 
duce a better class of jurors than when they are summoned 
from among the bystanders is apparent, for thus are men 
drawn whose qualifications have in some degree been passed 
upon; when summoned from among the bystanders, those 
who attend the trial from idle curiosity or from interest in 
the case are apt to be drawn. Hence it is that Congress has 
endeavored, as have all the States, to limit the summoning 
from among bystanders to as few cases as possible, and to 
exclude its use in the trial of capital cases. 

Pursuant to this policy Congress provided in section 208 
of the Code for the normal method of filling vacancies in 
making up the jury panel for the term, whether the vacan¬ 
cies occurred at the time of the organization of the jury or 
after. This set as a standard the drawing of jurors from the 
box to fill vacancies. Had Congress stopped there the power of 
the court to summon jurors from among the bystanders, the 
normal method at common law of filling vacancies, would 
have been gone; but it was undesirable to abolish this mode 
entirely, for it may be found useful in many cases of 
felonies other than capital cases. Congress therefore, by 
section 209, provided that if during the impanelling of a 
jury in any other than a capital case the regular panel 
should become exhausted before the jury was complete, the 
court might have a discretion either to direct the clerk to 
draw from the box the names of persons to serve as jurors 
or order the marshal to summons as many talesmen as might 
be necessary. Sections 208 and 209 not only should be read 
together, but they are in a sense inseparable, as section 209 
is a limitation of the mode of drawing jurors to fill vacancies 
prescribed in section 208. 

This has been the construction put upon these sections of 
the Code since its adoption. 


Even Though the Mode of Drawing Talesmen in the Present 
Case Was Irregular, Defendant Was Not Prejudiced. 

It has been held in many cases that the statutory pro¬ 
visions covering the impanelling and selection of a jury are 
directory merely, and not mandatory, and that if the de¬ 
fendant be given a trial by a fair and impartial jury an 
irregularity in the method of selecting the jury will not con¬ 
stitute reversible error unless the defendant can show that 
he has been prejudiced. 

In the present case, of course, the method of selecting the 

jury was to the benefit and not to the detriment of the de¬ 
fendant. 

Tn l nited States vs. Munford, 16 Fed. Rep., 166, objec¬ 
tion was made to a venire because the court had ordered the 
marshal, pursuant to section 804 of the Revised Statutes, to 
summon jurors to complete a panel from the bystanders ’ 

The act of 1879 directed that “all jurors, including those 
summoned during the session of the court, shall be publicly 
drawn” from the boxes. 

It was contended that this section repealed section 804 of 
the Revised Statutes above referred to, but Judge Hughes, in 

stating the reasons for overruling the motion to quash the 
venire, said: 

1 th ? t a litera ? compliance with the 

aw of 18/9, directing that jurors required in the 
emergencies occurring during the term of a court 
shall be drawn from boxes and then summoned, is 
often impracticable. To send out, while making up 
a jury during the term of a court, for men selected 
by lot from all the localities in which they may hap- 
pen to reside throughout a large district, hundreds of 
miles in dimensions, would entail most embarrassing 
delays. It would also be attended by great uncer¬ 
tainties, for it is obvious that the jury commissioners 
cannot be well acquainted with the men whose names 
they put in the boxes, scattered as these are over an 
area embracing 60 or 70 counties and cities, or know 



with certainty either their places of residence or their 
exact names, or the condition of their health, or 
whether or not they have removed from the district, 
or have died. The court can, therefore, have no as¬ 
surance that the men thus selected by lot will, when 
sent for, be found and brought into court from the 
greater or less distances from which they are sum¬ 
moned. A literal adherence to the jury law of 1879, 
and a discardal of the unrepealed provisions of sec¬ 
tion 804, would work in frequent cases, and would 
have operated in the present case, a delay of proceed¬ 
ings equivalent to a paralyzing obstruction of the 
business of the court. Congress could not have 
meant to impose upon the proceedings of courts the 
delays adverted to. 

t- 

“The jury law of 1879 and section 804 must, there¬ 
fore, be construed together, and when so construed I 
do not see that there can be any irregularity or il¬ 
legality in summoning from bystanders during any 
current term talesmen enough to complete the panels 
necessary for the transaction of the business of the 
court. I think the court ruled in strict accordance 
with the letter and in full accordance with the spirit 
of the law in refusing, last Thursday, to quash the 
venire from which the panel of the jury in the pres¬ 
ent case was made up. And I here announce that if. 
at the trial of these election cases, or of any other 
cases, it shall be found that from ‘challenges or other¬ 
wise’ panels cannot be completed from drawn jurors, 

T will direct the marshal to summon from bystanders 
a sufficient number of jurors to ‘complete the 
panels.’ ” 

Tn State vs. Harris, 64 Iowa, 287, where the summoning 
of talesmen from bystanders instead of as provided for in 
the Iowa Code was objected to as error, the court said: 

“The court had the power to restrict the number of 
persons to twenty, and the question to be determined 
is whether, when a portion only of the number of 
persons so designated appear, the court, is compelled 
to delay a trial until the panel can be filled from the 
jury lists, and summoned from the body of the 
county. It may be conceded that ordinarily the pro- 
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^sions of the statute in relation to obtaining jurors 
should be complied with. The object of the statute 

to l ,ro V <le . ni ? ans "hereby an unprejudiced jury 
may be obtained. No penalty, however, is attached 

a , f a ' lu .^ to { '°mply literally with the statute, and 
e .think it must be regarded as directory, and that 
a “i in pie disregard of its provisions, when error does 
not affirmatively appear, is not sufficient to authorize 
a re\ ersal of the judgment. The court is, and must 
of necessity be, invested with a judicial discretion in 
is respect, to the end that justice may be obtained, 
amt that unnecessary delays in the proceedings of 
courts may not occur.” 

In State vs. Dorsey, 40 La. Ann, 740, where, during the 
process of impanelling the jury, the regular venire was ex¬ 
hausted before the jury was completed, and the court 
ordered the clerk to summon six tales jurors to complete the 
panel, this procedure was objected to upon the ground that 
the names of the tales jurors should have been placed in the 
venire box and drawn therefrom. The court, in overruling 
this objection, said: “We have decided that in such event 

the accused suffers no injury and that such an objection is 
not good.” 

In Murray vs. State, 21 Texas App, 466, 473, objection 
was made to the certified copy of the list of jurors served on 
the appellant on the ground that it contained the names of 
seven jurors that had not been summoned, which names 
however, had been obliterated by having a pencil mark 
drawn through them. The ground of the objection was that 
the court committed radical error in failing to comply with 
the requirements of the statute as to the form of select, 
mg the jury from and out of the special venire sum- 
moned in accordance with the provisions of the Code 
of Criminal Procedure. It was argued that the mode 
adopted by the court of .selecting the jury deprived him of 
^ ose important rights and privileges provided by the Code 
1 he court, reviewing the provisions of the Criminal Code of 
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Procedure, covering the summoning of a special venire, 
said: 


“In this instance the learned judge has seen fit to 
ignore the rules thus prescribed, though his attention 
was attempted to be called to them by the objections 
of counsel for defendant, and his action was promptly 
excepted to at the time, as shown by defendant’s bill 
of exceptions in the record. That his action is in 
contravention of the statute cannot be denied. If it 
is erroneous, then the judgment must necessarily be 
reversed. His action is inevitably erroneous if the 
statutes quoted are mandatory. If not, then the 
action, whilst it establishes a patent irregularity, is 
not a reversible matter. Are the statutes mandatory 
or directory? 

“ ‘In respect to statutes,’ says Mr. Cooley, ‘it has 
long been settled that particular provisions may be 
regarded as directory merely; by which is meant that 
they are to be considered as giving directions which 
aught to be followed, but not as so limiting the power 
in respect to which the directions are given that it 
cannot effectually be exercised without observing 
them.’ Again, the same learned author says: ‘Those 
directions which are not of the essence of the thing 
to be done, but which are given with a view merely 
to the proper, orderly, and prompt conduct of the 
business, and by failure to obey which the rights of 
those interested will not be prejudiced, are not com¬ 
monly to be regarded as mandatory; and if the act is 
performed, but not in the time, or in the precise 
mode indicated, it may still be sufficient, if that 
which is done accomplishes the substantial purpose 
of the statute’ (Cooley’s Const. Lim., 4 ed., pp. 89 
and 93). 

“In the well-considered case of Hurford vs. The 
City of Omaha, the court, among others, lays down 
the following rule as a safe guide in the interpreta¬ 
tion of statutes relating to the question under con¬ 
sideration, namely: ‘That when the particular pro¬ 
vision of the statute relates to some immaterial mat¬ 
ter, where compliance is a matter of convenience 
rather than substance, or where the directions of the 
statute are given with a view to the proper, orderly, 




and prompt conduct of business merely, the pro¬ 
vision may generally be regarded as directory’ (d 
^eb., 336). 

“This court, in the case of Wilkins vs. The State, 
without attempting to lay down definite rules for de¬ 
termining whether a statute is mandatory or direc- 
tory, adopted as a safe and sound conclusion the re¬ 
marks of Judge Moore in the case of Campbell vs. 
The State, 42 Texas, 591, to the effect that, ‘when¬ 
ever there is reason to apprehend that injury may 
have resulted to the defendant, especially in a case of 
felony, from a failure to observe directions given the 
court by the legislature, we think, unquestionably, 
the judgment should be reversed’ (15 Texas Ct. 
App., 420). 

“In the case we have under consideration, the 
statutes quoted above relate entirely to matters of 
procedure, and are directory, and if it were possible 
that an injury could result from a non-observance 
of such rules, then no such injury is shown in this 
record, because the jury, as impaneled to try the case, 
was selected, from the original special venire, which 
was not exhausted in the selection, and the selection 
was made in confonnity with article 640, Code of 
Criminal Procedure (Charles vs. The State, 13 Texas 
Ct. App., 658), which is the mode prescribed for 
the final selection of the jury which is to try the case.” 

See also State vs. Pruett, 49 La. Ann., 283, 
300. 

In Matthews vs. 1 he State, 6 Texas, 23, 40, the law cover¬ 
ing the summoning of juries prohibited the summoning of 
tales jurors within the courthouse or yard. It was argued 
that a person found within the courthouse square was within 
the yard of the courthouse within the meaning of the statute, 
and the court, in overruling the objection, said: 

“This objection not being found among the causes 
for challenge enumerated in the statute, we are in¬ 
clined to the opinion that it should be regarded as 
directory, unless it should be shown that a contrary 
rule would tend to deprive one accused of crime of a 
fair and impartial trial. It does not appear that this 
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appellant was deprived of a fair trial, or that his case 
was in any manner prejudiced by the ruling of the 
court, or by the presence on the jury of these jurors, 
or either of them. On appeal, this court would not 
be warranted in setting a conviction aside on a purely 
technical ground, which involved no material right 
of the accused. Johnson vs. The State, 4 Texas Ct. 
App., 269.” 

• 

It is, therefore, respectfully submitted: 

(1) r l hat section 208 of the Code establishes as the nor¬ 
mal and usual mode of summoning jurors when vacancies 
occur at any time, or for any reason, the drawing of such 
jurors from the box containing the selected names. 

(2) That the true purpose and meaning of section 209 of 
the Code is to allow jurors to be summoned by the marshal 
from among bystanders only in the trial of cases other 
than capital cases, and to take away from the court the 
power to summon witnesses in this manner in capital cases. 

(3) The provisions of the Code relating to the manner 
of selecting a jury or filling vacancies in a panel are direc¬ 
tory merely, and an irregularity does not constitute grounds 
for reversal of a judgment of conviction, unless it is made 
to appear that the defendant was prejudiced by the irregu¬ 
larity. 

It is submitted that the judgment appealed from should 
be affirmed. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C. 

S. McCOMAS HAWLEY, 

Assistant U. S. Attorney. 
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